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II. STATEMENT OF THE CASE 
A. Nature of the Case 
This is an appeal from a order imposing sentence and the denial of a Criminal Rule 35 
motion in a criminal case. Relief should be granted because the sentence imposed was excessive. 
B. Facts and Course of Proceedings 
Appellant Patrick O'Neil pied guilty to a single count of grand theft by possession of 
stolen property, a felony, in violation ofldaho Code §§ 18-2403( 4) & 18-2407(1 ). 
According to the Presentence Investigation Report, law enforcement conducted a traffic 
stop of a pickup truck driven by Mr. O'Neil on June 16, 2010. Exhibit, #2, Presentence 
Investigation Report ("PSI"), p. 2. Mr. O'Neil was subsequently arrested on an outstanding 
warrant. Id. Upon further investigation it was determined that there were several tools engraved 
with "J & S Mechanical" in the back of the truck, as well as other items which did not belong to 
either Mr. O'Neil or his passenger. Id. Mr. O'Neil cooperated with law enforcement and 
explained his involvement with the stolen items. Id. A single count complaint was subsequently 
filed. R. 1-2. 
Recognizing Mr. 0 'Neil's mental health issues, the parties agreed that a mental health 
evaluation should be conducted pursuant to Idaho Code § 19-2524, so Mr. O'Neil could be 
screened for placement in Bannock County's Mental Health Court. R. 60-63, Change of Plea 
Hearing Transcript, p. 22. Though the Department of Health & Welfare's evaluation concluded 
Mr. O'Neil met the criteria for mental health treatment under Idaho law, Mr. O'Neil was denied 
entry into the Mental Health Court. Exhibit# 1, Idaho Department of Health & Welfare 
Evaluation. Specifically, Mr. 0 'Neil's multiaxial diagnoses included schizoaffective disorder, 
antisocial personality disorder, seizure disorder, as well as amphetamine abuse. Id. Unable to 
participate in Mental Health Court, Mr. O'Neil subsequently pied guilty to grand theft by 
possession of stolen property. 
At sentencing the State asked for a seven year prison sentence with the first three years 
fixed followed by four years indeterminate. Sentencing Hearing Transcript ("SH Tr."), p. 32. At 
sentencing the State portrayed Mr. O'Neil as "an individual that doesn't want to follow the law" 
or "to put forth any effort other than if it is to benefit himself and get easy money." SH Tr. pp. 
32-33. The State argued incarceration was warranted because of Mr. O'Neil's criminal history 
and its belief that Mr. O'Neil failed to show remorse and minimized his actions. SH Tr. pp. 32-
34. 
Mr. O'Neil's criminal history was, of course, before the district court. He was 38 years 
old and, after surviving a difficult childhood, had been incarcerated much of his adult life. PSI p. 
10, SH Tr. p. 43. Beginning when he was only 12 years old, Mr. O'Neil's foster parents would 
warehouse him in juvenile detention so as to not disrupt family vacations and holidays with their 
nuclear family. SH Tr. p. 43. The pain from that experience was apparently still too much to 
bear, when asked, Mr. O'Neil responded, "I do not like to talk about my childhood." PSI p. 6. 
Shortly after turning 18, Mr. O'Neil's legal troubles began in earnest and over the next 20 years 
he experienced only 6 years of freedom. PSI pp. 3-5, SH Tr. p. 43. His criminal history clearly 
reflects not only a substance abuse problem, but also the sort of theft related offenses that often 
co-exist with an addict's yearning for more drugs and money. PSI pp. 3-5. The court ordered 
substance abuse assessment opined that Mr. O'Neil met the criteria under the Idaho 
Administrative Code as a "drug addict." PSI p. 9. 
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With this substance abuse information at hand, as well as his documented mental health 
issues, Mr. O'Neil' s counsel requested that the district court impose a period of retained 
jurisdiction or place him on probation with very strict conditions. SH Tr. pp. 36-38. Counsel 
explained that with mental health treatment, as well as drug and alcohol treatment, there was 
hope of getting Mr. O'Neil "out of the criminal arena and have him be a productive member of 
our community." SH Tr. p. 38. Counsel argued that should Mr. O'Neil fail to follow the rules 
during the period of retained jurisdiction, the district court could then incarcerate him as 
requested by the State. SH Tr. p. 37. 
Mr. O'Neil himself also requested treatment and probation. SH Tr. pp. 43-50. Mr. 
O'Neil expressed that he was "ashamed and disappointed that he fell back into my criminal 
thinking errors." PSI p. 3. Mr. O'Neil pointed out however, that when previously on felony 
probation, he was able to complete both periods of supervision without incident. SH Tr. p. 48. 
He also explained how when he actively paiiicipated in his therapy and took his medications 
things were going well for him. SH Tr. p. 45-46. Generally speaking, Mr. O'Neil acknowledged 
that he needs help - stating he does well on strict supervision and when he is properly addressing 
his mental health issues. 
In light of Mr. O'Neil's history of mental health issues, and request for treatment and 
supervision, the district comi nevertheless concurred with the State's request and imposed a 
sentence of three years fixed and four years indeterminate for a unified sentence of seven years. 
R. 78-82. A notice of appeal was timely filed. R. 89-91. 
A subsequent Rule 35 motion was filed. lVlr. O'Neil's counsel asked that the fixed 
portion of Mr. O'Neil' s sentence be reduced to two years, thereby making it possible for him to 
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begin programming, including the RSAT or Therapeutic Community which the Court had 
recommended in its initial sentence, sooner rather than later, and allow Mr. O'Neil to prove that 
he can succeed on parole. Rule 35 Hearing Transcript ("Rule 35 Tr."), pp. 8-10. Counsel 
explained that Mr. O'Neil had been availing himself to as many groups and programs as he could 
in prison and was doing well. Rule 35 Tr. pp. 9-10. 
The motion was denied following a hearing. Amended Clerk's Certificate of Appeal, 
Minute Entry & Order, filed August 24, 2011. An Amended Notice of Appeal was timely filed. 
Amended Clerk's Certificate of Appeal, Amended Notice of Appeal, filed October 3, 2011. A 
Second Amended Notice of Appeal was also filed. 2nd Amended Clerk's Certificate of Appeal, 
Second Amended Notice of Appeal, filed November 4, 2011. 
III. ISSUES PRESENTED ON APPEAL 
1. Was the sentence imposed excessive given Mr. O'Neil's significant mental health and 
substance abuse issues? 
2. Did the district court abuse its discretion when it denied Mr. O'Neil's Rule 35 motion 
requesting his fixed term of imprisonment be reduced one year? 
IV. ARGUMENT 
A. Given Mr. O'Neil's Mental Health and Substance Abuse Issues the Sentence was 
Excessive 
Appellate review of a sentence is based upon an abuse of discretion standard. State v. 
Burdett, 134 Idaho 271,276, 1 P.3d 299,304 (Ct. App. 2000). A sentence marks an abuse of 
discretion if it is unreasonable upon the facts of the case. State v. Nice, l 03 Idaho 89, 90, 645 
P.3d 323, 324 (l 982). 
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Idaho Code § 19-2521 provides that a court should not impose a period of imprisonment 
unless, having regard to the nature and circumstances of the crime and the history, character and 
condition of the defendant, it is of the opinion that imprisonment is appropriate for the protection 
of the public. A sentence is reasonable only if it appears at the time of sentencing that 
confinement for the assigned term is necessary to accomplish the primary objective of protecting 
society and to achieve any of the related goals of deterrence, rehabilitation, or retribution 
applicable to a given case. State v. Toohill, 103 Idaho 565,568,650 P.2d 707, 710 (Ct. App. 
1982). 
Moreover, as is the case here, when mental illness is a "significant factor" in a criminal 
sentence, a district court must consider the mitigating aspects the mental condition plays in 
detennining an appropriate sentence. LC.§ 19-2523. Courts are instructed to consider "'[t]he 
extent to which the defendant is mentally ill,' '[t]he degree of illness or defect and level of 
functional impairment,' and '[t]he capacity of the defendant to appreciate the wrongfulness of his 
conduct or to conform his conduct to the requirements of law at the time of the offense 
charged."' State v. Windom, 150 Idaho 873,885,253 P.3d 310,322 (2011) (W. Jones, J., 
dissenting) ( citations omitted). 
In cases challenging excessive sentences, the appellate court conducts an independent 
review of the record, having regard for the nature of the offense, the character of the offender, 
and the protection of the public interest. State v. Reinke, 103 Idaho 771,772,653 P.2d 1183, 
1184 (Ct. App. 1982). 
Mr. O'Neil does have a criminal history. And, as he acknowledged, he is aware that what 
he did was wrong. He took responsibility and pied guilty. But when, as is the case here, a 
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defendant suffers from significant mental health issues, the district court must consider the 
defendant's mental condition when fashioning an appropriate sentence. Here, the evidence 
overwhelmingly shows that Mr. 0 'Neil suffers from multiple mental disorders. Yet the district 
court imposed a lengthy prison sentence. 
In this case, a period of retained jurisdiction would have been appropriate. With a period 
of retained jurisdiction, the district court could have further assessed the factors as set forth in 
Idaho Code §§ 19-2521 & 19-2523, after Mr. O'Neil received the much needed mental health 
and substance abuse treatment afforded to defendants participating in the rider program. 
A seven year sentence with three years fixed was excessive because it was not necessary 
to achieve the goals of protection of society, deterrence, rehabilitation or retribution. State v. 
Toohill, supra. Protection of society does not require a term of three to seven years. Likewise, 
deterrence does not demand the length of the sentence imposed. Mr. O'Neil accepted 
responsibility and himself asked to be placed on strict supervision. And rehabilitation comes 
with treatment and programing. But the sentence imposed by the district court is keeping Mr. 
O'Neil from that very programing because he cannot participate in the Therapeutic Community 
recommended by the district court until he nears completion of the determinate portion of his 
sentence. 
Mr. O'Neil therefore asks that the order imposing sentence be reversed and the matter 
remanded for resentencing. 
B. The District Court Abused its Discretion in Denying Relief under Rule 35 
If a sentence is, as in this case, within the statutory limits, a Rule 35 motion for reduction 
of sentence is a plea for leniency, which is reviewed for an abuse of discretion. State v. 1\;fitchell, 
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146 Idaho 3 78, 384. 196 P.3d 7, 743 (Ct. App. 2008). To obtain relief on a Rule 35 motion, 
the defendant must show that the original sentence was unduly severe or that it was excessive in 
light of new or additional information. Id. An abuse of discretion will be found if the sentence is 
excessive under any reasonable view of the facts. Id. 
Additionally, "an abuse of discretion may be found if the trial court did not perceive the 
issue as one of discretion, or did not act within the outer boundaries of such discretion and 
consistently with any applicable legal standards, or did not reach its decision by an exercise of 
reason." State v. 145 Idaho 820,823, 186 P.3d 676,679 (Ct. App. 2008) (citing State 
v. Field, 144 Idaho 559,568, 165 P.3d 273,282 (2007); State v. Hedger, 115 Idaho 598,600, 768 
P.2d 1331, 1333 (1989)). 
The denial of Mr. O'Neil's Rule 35 motion was an abuse of discretion for the same 
reason the original sentence was an abuse of discretion. However, in addition, the denial of relief 
in this case was also an abuse of discretion because of the nature of the request and the purposes 
that would be served if the relief was granted. Mr. O'Neil asked that his fixed term be reduced 
by one year. This request was done so that Mr. O'Neil could participate sooner in the 
programing the district court intended. 
At the time of the hearing on his Rule 35 motion, Mr. O'Neil had been in prison 
approximately five months. At that point he had been attending narcotics anonymous, alcoholics 
anonymous, as well as other groups. Most importantly, he had been taking his medications as 
directed and was doing well. Rule 35 Tr. pp. 9-10. If the motion were granted, Mr. O'Neil 
would be able to continue with the progress he had made and avail himself to the further 
programing as ordered by the district court and prove that he was amenable to community based 
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treatment and supervision. For these reasons this case should be remanded to the district court, 
thereby permitting the district court to properly exercise its sound discretion in determining 
whether leniency is appropriate for Mr. O'Neil. 
V. CONCLUSION 
For all the reasons set forth above, Mr. O'Neil respectfolly requests that the order 
imposing sentence be reversed and the matter remanded to the district court for resentencing. In 
the alternative, Mr. O'Neil requests that the order denying his request for relief pursuant to Rule 
3 5 be reversed. 
Respectfully submitted this _!!!_<lay of January, 2012. 
r son 
Attorney for Patrick O'Neil 
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CERTIFICATE OF SERVICE 
[ HEREBY CERTIFY that on this 03 day of January, 2012, I caused two true and correct 
copies of the foregoing to be mailed to: Office of the Attorney General, P.O. Box 83720, Boise, 
ID 83720-0010. 
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